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 contentsof sex abuse by priests. Church officials have 

said many of the published reports exhibited 

a lack of knowledge about the current proce-

dures and how they work. The online guide 

explains the practices adopted in the wake 

of a 2001 papal document that established 

strict universal norms for handling cases of 

sexual abuse by priests against minors and 

placed these cases under the authority of the 

Congregation for the Doctrine of the Faith. The 

guide says the local diocese is to investigate 

every allegation of sexual abuse of a minor by 

a cleric. If the allegation has a “semblance of 

truth,” the case is referred to the Vatican’s doc-

trinal congregation. During this preliminary 

stage, the local bishop may restrict the activity 

of a priest as a precautionary measure in order 

to protect children. “This is part of his ordinary 

authority, which he is encouraged to exercise 

to whatever extent is necessary to assure that 

children do not come to harm,” the guide says. 

The guideline follows.

t he applicable law is the motu pro-

prio Sacramentorum Sanctitatis 

Tutela of April 30, 2001, together 

with the 1983 Code of Canon Law. 

This is an introductory guide which may 

be helpful to laypersons and noncanonists. 

A: Preliminary Procedures

The local diocese investigates every allega-

tion of sexual abuse of a minor by a cleric.

If the allegation has a semblance of truth 

the case is referred to the Congregation for

the Doctrine of the Faith. The local bishop 
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“Civil law concerning reporting 

of crimes to the appropriate 

authorities should always be 

followed.”

Summary of How 
CDF Handles 
Clerical Sex Abuse 
Allegations
The Vatican

The Vatican April 12 placed online a summary 

of its procedures for handling sex abuse alle-

gations against priests. The online “introduc-

tory guide” lists the investigative steps, trial 

options and possible penalties for clerical sex 

abuse of minors, including dismissal from 

the priesthood. It underlines the local bishop’s 

responsibility to follow civil law in reporting 

such crimes to the appropriate authorities. 

The move came after many media reports 

portrayed Vatican officials, including Pope 

Benedict XVI when he was the Vatican’s top 

doctrinal official, as slow to act on allegations 
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Vatican officials have rebut-
ted allegations that the 
future Pope Benedict XVI 
stalled on a priestly sex abuse 
case in 1985, and said critics 
have misunderstood the fun-
damental church procedures 
in use at the time.

The Associated Press reported 
that then-Cardinal Joseph 
Ratzinger resisted pleas 
to defrock Father Stephen 
Kiesle, a California priest 
with a record of sexually 
molesting children. It cited 
a letter from Cardinal 
Ratzinger, who was head of 
the Vatican’s doctrinal con-
gregation, advising further 
study of the case for “the good 
of the universal church.”

Vatican officials pointed out 
that Cardinal Ratzinger was 
responding to the priest’s 
own request for dispensation 
from the vow of celibacy, and 
at the time had no authority 
to impose dismissal from the 
priesthood as a penalty for 
sex abuse.

Jeffrey Lena, a California 
lawyer for the Vatican, said 
the AP article reflected a 
“rush to judgment” and pre-
sumed — incorrectly — that 
Cardinal Ratzinger’s office 
had control over clerical sex 
abuse cases.

“During the entire course 
of the proceeding the priest 
remained under the con-
trol, authority and care of 
the local bishop, who was 
responsible to make sure he 
did no harm, as the canon 
law provides,” Lena said. 
“The abuse case wasn’t trans-
ferred to the Vatican at all.”

Other Vatican experts in 
church law, who asked not 
to be identified because they 
were not authorized to speak 
on the record, made several 
other points about the Kiesle 
case:

—Cardinal Ratzinger’s 1985 
letter came in response to a 
request for dispensation from 
priestly obligations, not a 
request for sanctions against 
an abuser. The distinction is 
important, they said. At the 
time, Pope John Paul II had 
introduced a policy of greatly 
reducing the number of such 
dispensations out of concern 
that the commitment to the 

transmits all the necessary information to the 
Congregation for the Doctrine of the Faith and 
expresses his opinion on the procedures to be 
followed and the measures to be adopted in 
the short and long term.

Civil law concerning reporting of crimes to 
the appropriate authorities should always be 
followed.

During the preliminary stage and until the 
case is concluded, the bishop may impose 
precautionary measures to safeguard the 
community, including the victims. Indeed, 
the local bishop always retains power to pro-
tect children by restricting the activities of 
any priest in his diocese. This is part of his 
ordinary authority, which he is encouraged 
to exercise to whatever extent is necessary 
to assure that children do not come to harm, 
and this power can be exercised at the bish-
op’s discretion before, during and after any 
canonical proceeding.

B: Procedures Authorized by the
Congregation for the Doctrine of the Faith
The Congregation for the Doctrine of the Faith 
studies the case presented by the local bishop 
and also asks for supplementary information 
where necessary.

The Congregation for the Doctrine of the 
Faith has a number of options:

1. Penal Processes
The Congregation for the Doctrine of the Faith 
may authorize the local bishop to conduct a 
judicial penal trial before a local church tribu-
nal. Any appeal in such cases would eventual-
ly be lodged to a tribunal of the Congregation 
for the Doctrine of the Faith.

The Congregation for the Doctrine of the 
Faith may authorize the local bishop to con-
duct an administrative penal process before 
a delegate of the local bishop, assisted by 
two assessors. The accused priest is called to 
respond to the accusations and to review the 
evidence. The accused has a right to present 
recourse to the Congregation for the Doctrine 
of the Faith against a decree condemning him 
to a canonical penalty. The decision of the 

cardinals-members of the Congregation for 
the Doctrine of the Faith is final.

Should the cleric be judged guilty, both 
judicial and administrative penal processes 
can condemn a cleric to a number of canoni-
cal penalties, the most serious of which is 
dismissal from the clerical state. The question 
of damages can also be treated directly during 
these procedures.

2. Cases Referred Directly to the Holy Father
In very grave cases where a civil criminal trial 
has found the cleric guilty of sexual abuse of 
minors or where the evidence is overwhelm-
ing, the Congregation for the Doctrine of the 
Faith may choose to take the case directly to 
the Holy Father with the request that the pope 
issue a decree of ex officio dismissal from the 
clerical state. There is no canonical remedy 
against such a papal decree.

The Congregation for the Doctrine of the 
Faith also brings to the Holy Father requests 
by accused priests who, cognizant of their 
crimes, ask to be dispensed from the obliga-
tion of the priesthood and want to return to 
the lay state. The Holy Father grants these 
requests for the good of the church (pro bono 
ecclesiae).

3. Disciplinary Measures
In cases where the accused priest has admit-
ted to his crimes and has accepted to live a 
life of prayer and penance, the Congregation 
for the Doctrine of the Faith authorizes the 
local bishop to issue a decree prohibiting 
or restricting the public ministry of such a 
priest. Such decrees are imposed through a 
penal precept which would entail a canonical 
penalty for a violation of the conditions of 
the decree, not excluding dismissal from the 
clerical state. Administrative recourse to the 
Congregation for the Doctrine of the Faith is 
possible against such decrees. The decision 
of the Congregation for the Doctrine of the 
Faith is final.

C. Revision of SST
For some time the Congregation for the 
Doctrine of the Faith has undertaken a revi-
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priesthood was no longer 
seen as permanent.

—Cardinal Ratzinger’s letter 
acknowledged the “grave” 
reasons involved in this par-
ticular case, urged the local 
bishop to follow the priest 
closely and advised further 
careful consideration of the 
situation. Kiesle was in fact 
laicized two years later, on 
the eve of his 40th birthday; 
there was a policy at the time 
of not granting dispensations 
to priests under the age of 40.

—Cardinal Ratzinger’s letter 
had no bearing on protect-
ing children from Kiesle, 
or protecting the church’s 
reputation. At that time 
removal from ministry was 
the responsibility of local 
church officials, not the 
Vatican. After he was arrested 
in 1978 on misdemeanor 
charges of lewd conduct and 
received three years’ proba-
tion in a plea bargain, Kiesle 
was removed from ministry 
by the Diocese of Oakland. 
However, he apparently con-
tinued to do parish volunteer 
work with youths until it 
was brought to the bishop’s 
attention. 

—Authority over allegations 
of sexual abuse of minors 
by priests was transferred to 
the doctrinal congregation 
only in 2001. In 2003, special 
faculties were granted to the 
congregation to make it eas-
ier to dismiss offenders from 
the priesthood. Cardinal 
Ratzinger is said by many to 
have pushed for these chang-
es in order to confront what 
was recognized as a major 
problem in the church.

In the case of Kiesle, removal 
from the priesthood did not 
prevent him from commit-
ting sexual crimes. He was 
convicted in 2004 of a second 
sex offense, that of molesting 
a girl in 1995, and was sen-
tenced to six years in prison. 
He lives today in a California 
community as a registered 
sex offender.

sion of some of the articles of motu proprio 
Sacramentorum Sanctitatis Tutela, in order 
to update the said motu proprio of 2001 in 
the light of special faculties granted to the 
Congregation for the Doctrine of the Faith 
by Popes John Paul II and Benedict XVI. The 
proposed modifications under discussion will 
not change the above-mentioned procedures 
(A, B1-B3).  �

Nuclear Weapons 
Treaty Hailed

Cardinal George

In a letter to President Barack Obama, the presi-
dent of the U.S. Conference of Catholic Bishops 
welcomed the signing of a new Strategic Arms 
Reduction Treaty between the United States 
and Russia and promised to urge the U.S. 
Senate to ratify the pact. “Based on a moral 
imperative to rid the world of nuclear weap-
ons, the conference of bishops will be a stead-
fast supporter of strong and bipartisan action 
on the new START treaty as an important and 
essential step toward a nuclear weapons-free 
future,” Cardinal Francis E. George of Chicago 
wrote April 8 to the White House. The same 
day Obama and Russian President Dmitry 
Medvedev signed the Start II treaty, which will 
cut nuclear arsenals in both countries by about 
30 percent. The treaty needs approval by two-
thirds of the U.S. Senate and the Russian par-
liament before taking effect. Senate Majority 
Leader Harry Reid, D-Nev., has said he is con-
fident there will be enough votes for the treaty 
to pass, but Republican leadership has raised 
concerns. “We will urge members of the U.S. 
Senate to come together across party lines to 
ratify the new START treaty,” Cardinal George 
said. Citing the church’s teaching on just war 
and its long-standing opposition to nuclear 
weapons, Cardinal George said the road to a 
world free of such weapons will be difficult, 
but that the pact between the world’s primary 
nuclear powers is another step toward greater 
global security. The cardinal’s letter follows.

The U.S. Conference of Catholic Bishops 
welcomes the signing of the new Strategic 
Arms Reduction Treaty between the United 
States and the Russian Federation. We will 
urge members of the U.S. Senate to come 
together across party lines to ratify the new 
START treaty.

For decades the Holy See and the USCCB 

have worked for a world without nuclear 
weapons. Our 1983 pastoral letter “The 
Challenge of Peace” made a “definitive and 
decisive” moral judgment to say no to nuclear 
war. In 1993 in “The Harvest of Justice Is Sown 
in Peace,” we argued: “The eventual elimina-
tion of nuclear weapons is more than a moral 
ideal; it should be a policy goal.”

We acknowledge that the path to a world 
free of nuclear weapons will be long and dif-
ficult. It will involve many steps:

—Verifiably reducing nuclear arsenals as 
the new START treaty continues to do.

—Ratifying and bringing into force the 
Comprehensive Test Ban Treaty.

—Reducing our nation’s reliance on nucle-
ar weapons for security as the new Nuclear 
Posture Review begins to do.

—Securing nuclear materials from terror-
ists which will be discussed at next week’s 
Nuclear Security Summit.

—Adopting a Fissile Material Cutoff Treaty 
to prohibit production of weapons-grade 
material.

—Strengthening the International Atomic 
Energy Agency to monitor nonproliferation 
efforts and ensure access to peaceful uses of 
nuclear power; and

—Other actions that take humanity in the 
direction of a nuclear weapons-free world.

We are pastors and teachers, not technical 
experts. We cannot map out the precise route 
to the goal of eliminating nuclear weapons, 
but we can offer moral direction and encour-
agement.

The horribly destructive capacity of nuclear 
arms makes them disproportionate and indis-
criminate weapons that endanger human life 
and dignity like no other armaments. Their 
use as a weapon of war is rejected in church 
teaching based on just war norms.

Although we cannot anticipate every step 
on the path humanity must walk, we can 
point with moral clarity to a destination that 
moves beyond deterrence to a world free of 
the nuclear threat.

We share the vision of our Holy Father 
Pope Benedict XVI. In his January address to 
diplomats the pope said, “I firmly hope that 
during the Nuclear Non-Proliferation Treaty 
Review Conference to be held this May in New 
York, concrete decisions will be made toward 
progressive disarmament, with a view to free-
ing our planet from nuclear arms.”

Based on a moral imperative to rid the 
world of nuclear weapons, the conference of 
bishops will be a steadfast supporter of strong 
and bipartisan action on the new START trea-
ty as an important and essential step toward 
a nuclear weapons-free future.  �
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Faith and Culture: 
Jewish, Christian 
and Muslim 
Perspectives

Father Ryan, SJ

In his second McGinley lecture at Jesuit-
run Fordham University in New York, 
Jesuit Father Patrick J. Ryan spoke about 
the relationships between faith and cul-
ture in Judaism, Christianity and Islam. 
Father Ryan is the Laurence J. McGinley 
Professor of Religion and Society at 
Fordham. He spoke about three ways faith 
and culture interact: opposition between 
faith and culture, fundamental agree-
ment between faith and culture, and “the 
center,” seeking to maintain the great dif-
ferences between the two principles but at 
the same time undertaking “to hold them 
together in some unity.” He gave contem-
porary examples of each of these views 
from each of the three faith groups. Father 
Ryan mentioned the biblical account of 
Abraham’s and Sarah’s hospitality in wel-
coming three guests to their tent, and he 
said, “Not only must Jews, Christians and 
Muslims recognize each other across reli-
gious lines as fellow visitors to the tent of 
Abraham and Sarah, but different types of 
Jews, different types of Christians and dif-
ferent types of Muslims have a lot to learn 
about proper comportment among them-
selves in the tent.” Father Ryan delivered 
the lecture April 7 at the school’s main 
campus in the Bronx and April 8 at its 
Lincoln Center campus in Manhattan.

Nearly 60 years have passed since 
Helmut Richard Niebuhr published 
Christ and Culture, a landmark study 
of Christian theological typology. The 
duality — Christ and culture — Niebuhr 
employed as shorthand for every way 
Christianity has understood the relation-
ship between Christian faith, especially 
its theological distillations, and the cul-
tural settings in which these Christian 
theologies have developed.

In this lecture I wish to examine the 
three great monotheistic traditions of 
faith — Jewish, Christian and Muslim 
— employing analogically the three 
major categories of Christian encoun-

ter with culture sketched by Niebuhr. 
Furthermore, I wish in each instance 
to examine contemporary examples of 
these three tendencies.

Those three great types Niebuhr char-
acterized as “opposition between Christ 
and culture,”1 “fundamental agreement 
between Christ and culture”2 and “the 
church of the center”3 that seeks to 
maintain “the great differences between 
the two principles” and yet, at the same 
time, undertakes “to hold them together 
in some unity.”4 

Before I discuss the various ways in 
which these faith traditions have entered 
into dialectic with culture, let me offer 
shorthand definitions of both faith and 
culture.

1) By faith I mean every way in which 
human beings in the Jewish, Christian 
and Muslim traditions respond to the 
God who invites them into a relation-
ship. Such faith-filled response to a faith-
ful God I have described in my inaugu-
ral lecture as the human Amen to God’s 
prior Amen. At least in these three reli-
gious traditions, faith takes much of its 
basic imagery from the secular covenant 
relationship between sovereign and vas-
sal, although the meaning of faith is not 
exhausted by that imagery.5 

2) Under the category of culture I 
include everything that human beings 
do with their respective settings. Latinists 
will recognize that the word culture 
derives from the third conjugation verb 
colo, colere, colui, cultus, a configura-
tion that yields in English colony, agri-
culture, cultivation and cult, all deriving 
from this single root. Niebuhr, following 
the lead of the anthropologist Bronislaw 
Malinowski, specifies that culture is (a) a 
social reality, (b) a human achievement 
as opposed to a natural phenomenon, (c) 
good for human beings, (d) concerned 
with the temporal and material realiza-
tion of values and (e) pluralistic.6

Faith Against Culture
Niebuhr traces a line of development 
for the Christ-against-culture type in 
Christian history from certain New 
Testament writings (most notably the 
First Epistle of John) to Tertullian in the 
late second and early third century to 
Leo Tolstoy in the late 19th and early 20th 
century. Niebuhr rightly characterizes 
such thinkers and the movements that 
they have inspired as “Christian with-
drawals from and rejection of the insti-

tutions of society.” He notes, however, 
the ironic fact that these movements of 
withdrawal and rejection “have been of 
very great importance to both church 
and culture.”7 

Is this sort of thing only a phenom-
enon in the past? Are there examples 
of such countercultural movements — 
faith against culture — in 21st-century 
Judaism, Christianity and Islam? In a 
brief scope let me suggest some exam-
ples.

Contemporary Judaism
The most prominent contempo-
rary form of faith against culture in a 
Jewish setting manifests itself in those 
minority movements within Orthodox 
Judaism that characterize themselves as 
haredim.8  Haredi Jews represent approx-
imately one-third of Orthodox Jews in 
Israel (about 300,000 people) and one 
quarter of Orthodox Jews in the United 
States (about 125,000 people).9  

Haredim can be found elsewhere, 
but Israel and the United States account 
for most haredim. All told, haredim 
probably account for about 3 percent 
of the 13.5 million Jews in the world 
today. Those figures both in Israel and 
the United States may be rather fluid, 
since the rate of childbearing among 
the haredim in both countries is high. 
Furthermore, some haredim actively 
recruit other Jews.

Why do I characterize the haredim 
as a faith-against-culture type? Like all 
Orthodox Jews, the haredim strive to 
lead their lives in strict adherence to 
halakhah, Jewish religious law, but they 
continue in details of lifestyle and occu-
pation to adhere to the customs of an 
earlier age, most visibly in forms of dress 
and coiffure, making as few concessions 
to modernity as possible, tending to live 
apart from others, including other Jews. 

The noun haredim derives from the 
Hebrew Bible, most notably from the 
final chapter of the Book of Isaiah, a 
part of so-called Third Isaiah. A post-
exilic author less than enthusiastic 
about the hopes of the prophets Haggai 
and Zechariah to rebuild the Jerusalem 
temple in the late sixth century B.C.E., 
Third Isaiah, speaking on God’s behalf, 
puts more stock in those post-exilic Jews 
who were concerned with or tremble10  
over the word of God: “Hear the word of 
the Lord, you who tremble at his word” 
(Is 66:5).11
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The haredim are not one single group 
but a whole panoply of religious Jews, 
mainly Ashkenazi (Eastern European) 
in origin but also including some 
Mizrahi (long-term Middle Eastern) 
and Sephardi (originally Spanish, later 
also Middle Eastern) Jews living now in 
the state of Israel. Within the majority 
Ashkenazi haredim, one can distinguish 
two categories of such devotees: Hasidim 
attached to particular charismatic rebbes 
and yeshiva students who adhere to par-
ticular smaller or larger academies and 
their roshei yeshiva or deans. It might 
even be asserted that loyalty to charis-
matic personal leadership characterizes 
nearly all haredi subgroups.

The haredim of modern times, 
whether in Israel or in the Diaspora, can 
be defined as Jews for whom the study of 
the Torah takes precedence over all other 
mundane concerns, including concern 
for the state of Israel. Generally speak-
ing, haredim have never reconciled 
themselves to the secular origins and 
aims of the Zionist movement.

They cite a text from Jeremiah’s letter 
to the exiles in Babylon and a midrash, 
or studied interpretation, from the 
Babylonian Talmud as the basis for 
their anti-Zionism.12 Needless to say, 
such a stance by Jews in modern times, 
in the aftermath of the Shoah and the 
creation of the state of Israel, is highly 
controversial, especially in Israel. For 
the most part the haredim within Israel 
are exempt from service in the Israel 
Defense Force.

Contemporary Christianity 
Much could be said about Christ-against-
culture trends in Protestant circles since 
the time of Niebuhr, but I will concen-
trate here on faith-against-culture phe-
nomena in modern Catholic settings. 
Much controversy has arisen since Jan. 
24, 2009, when Pope Benedict XVI, in 
a preliminary effort to reconcile to the 
Catholic Church the followers of the late 
Archbishop Marcel Lefebvre, lifted the 
excommunication of the four bishops 
ordained without papal authorization by 
Lefebvre in 1988.13 

It was not only reaction against the 
vernacular liturgy that characterized 
the Lefebvrists from the beginning. The 
Lefebvrists also repudiate much of the 
Second Vatican Council (1962-1965), 
especially its teaching on episcopal col-
legiality, religious liberty, ecumenism 

and interreligious dialogue.14

The desire of Pope Benedict to rec-
oncile the Lefebvrists follows a pat-
tern in recent Catholic history in which 
attempts have been made to bring back 
schismatics when their schism centers 
on views more stringent than those of the 
papacy. Individual theologians who have 
embraced positions that may be called 
less stringent than those of the papacy 
have been censured. But none of these 
theologians has fostered a schismatic 
movement.15 Although some German 
theologians critical of the definition of 
papal infallibility joined a schismatic 
movement after the First Vatican Council 
(1869-1870),16 schism has been a reac-
tionary preserve in the years since the 
Second Vatican Council.

Over 60 years ago an American 
schism began surrounding Father 
Leonard Feeney, a New England prov-
ince Jesuit at the time who was eventu-
ally dismissed from the Society of Jesus 
for disobedience and excommunicated 
from the church. The papacy’s ministry 
charged with doctrinal orthodoxy, at that 
time called the Holy Office, considered 
Feeney’s expressed opinions an exces-
sively narrow understanding of the tra-
ditional Christian teaching that salvation 
is impossible outside the church: extra 
ecclesiam nulla salus (no salvation out-
side the church).17 

Followers of Father Feeney, including 
some who had converted to Catholicism 
under his influence, rejected a broad 
interpretation of the question as to who 
will be saved. Banded together under 
the aegis of the St. Benedict Center, an 
independent Catholic student club near 
Harvard Yard, Feeney and others in the 
group eventually founded a religious 
congregation of men and women called 
the Slaves of the Immaculate Heart of 
Mary.

Withdrawing in the 1950s to Harvard, 
Mass., they lived a separate commu-
nal life as Catholics more Catholic than 
the pope for more than two decades. 
In the 1970s, however, the then-bishop 
of Worcester, Mass., Bernard Flanagan, 
made a successful attempt to reconcile 
the aging Father Feeney to the Catholic 
Church without demanding of him a 
specific repudiation of his interpreta-
tion of the formula extra ecclesiam nulla 
salus. Since that time most (but not quite 
all) of Feeney’s surviving disciples have 
also been reconciled with the Catholic 

Church on the same terms.18  
At least with schismatics more strin-

gent in their opinions than the papacy, 
the Catholic hierarchy on all levels seems 
to have learned something from the 
experiences that split the Roman Church 
from the churches of the East in the 
fifth century and the 11th century and 
the Protestant churches of the West in 
the 16th century. The attempts by Pope 
Benedict to reconcile the Lefebvrists in 
the early 21st century follow the pattern 
of the endeavors made in the era of Pope 
Paul VI and Pope John Paul II to reconcile 
the Feeneyites.

Time will tell how successful this 
attempt to reconcile the Lefebvrists 
will prove, given the complication of 
illicit episcopal ordinations and the 
broad range of the Lefebvrists’ opinions 
opposed to the teaching of Vatican II.

Contemporary Islam
The message of the Quran received by 
Muhammad between 610 and 632 C.E. 
was in some sense very countercultural, 
the culture in question being what the 
Quran calls the jahiliyyah (ignorance) of 
Muhammad’s faithless Arab contempo-
raries. But jahiliyyah in the Quran was 
not quite so severe a term as kufr (infi-
delity), a Quranic term designating the 
utter ingratitude of those who knowingly 
repudiate the generosity of God.19

In the first Muslim century a rigorist 
interpretation of Islam emerged among 
northern Arab nomads who had con-
verted to Islam. They seceded in 657 
C.E. from the camp of ‘Ali, the fourth 
successor of Muhammad. ‘Ali had shown 
himself willing to negotiate the justice of 
his struggle against Mu‘awiya in the first 
civil war in Muslim history. The seces-
sionists from ‘Ali’s camp, called Kharijites 
from the Arabic word for secession, con-
sidered ‘Ali’s willingness to compromise 
with his opposition as nothing less than 
total apostasy. By the end of the sev-
enth century the Kharijites had split into 
numerous smaller and smaller rigorist 
groups, usually taking their names from 
one or another charismatic leader.20

Although Kharijites have not sur-
vived as a major sect of Islam,21 some 
aspects of their rigorism in defining who 
is a Muslim and who is an infidel (kafir) 
surfaced in the 14th-century teachings 
of Ibn Taymiyyah22 and the 18th-century 
doctrine of Ibn ‘Abd al-Wahhab,23 fore-
father of the dominant Wahhabi school 
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of religious thought in Saudi Arabia. In 
the 20th century, forms of such radi-
cal rigorism emanated as well from the 
Egyptian Sayyid Qutb (1906-1966)24 and 
the Indo-Pakistani Mawlana Mawdudi 
(1903-1979).25 These 20th-century writ-
ers, more independent autodidacts in 
religious and legal questions than tradi-
tional scholars, condemned all Muslims 
who compromised with non-Muslim 
agenda as agents of jahiliyyah, often 
equating their jahiliyyah with kufr.26 

The Takfir wa’l-Hijrah sectarians who 
had withdrawn into the desert in Egypt 
to live a pure Muslim life kidnapped and 
killed in 1977 the former minister of reli-
gious endowments in the government 
of President Anwar al-Sadat.27 Similar 
sectarians assassinated Sadat himself in 
1981. Both groups derived at least some 
of their thought from the writings of 
Sayyid Qutb, who had been put to death 
by the Egyptian government in 1966.

Elsewhere in the Muslim world, the 
school of Islamic disciplines (Dar al-
‘Ulum) at Deoband and others madras-
ahs related to it in northern India28  have 
proven fairly stringent in their inter-
pretation of Islam.29  These schools in 
Deoband have in the three decades since 
the Soviet and American-NATO inva-
sions of Afghanistan encouraged some 
of their students (taliban), especially 
those who were Afghani refugees, to join 
the struggle (jihad) against these foreign 
occupations by infidels. Although origi-
nally quite distinct in their religious ori-
entation, some of these Deobandi tali-
ban have joined politically with Jama‘at-
i-Islami, the Pakistani political disciples 
of Mawlana Mawdudi.30

The religious and political program 
of Wahhabis, Sayyid Qutb, Mawlana 
Mawdudi and the Taliban in Afghanistan 
idealizes the era of Muhammad and the 
first four caliphs. Such a vision of Islam 
lacks the historical depth that might 
incline it toward a more humane under-
standing of what Islam has meant for 
over 14 centuries. Charismatic leaders 
like Mullah ‘Umar and ‘Usama ibn Ladin 
have encouraged people fired with these 
ideals to imitate Muhammad’s hijrah 
from idolatrous Mecca to an abstract 
Medina in the caves of Tora Bora. Even if 
the Muslim faith-against-culture tradi-
tion does not exhaust Muslim attitudes 
toward culture, it has garnered more 
than a little publicity in the Western 
media in the past few decades.

Faith of Culture
Niebuhr cites no particular portion of the 
New Testament as an example of what 
he calls “the Christ of culture” (83), but 
he does suggest that the New Testament 
contains references to “believers in the 
Lord” [who also] “seek to maintain com-
munity with all other believers. … So 
they harmonize Christ with culture, not 
without excision, of course, from New 
Testament and social custom, of stub-
bornly discordant features” (83-84).

The prime examples of this would be 
the Judaizers with whom Paul came into 
conflict and the intellectual ancestors of 
the Christian gnostics of the second cen-
tury, some foretaste of whose doctrine 
may be referred to polemically in the 
Johannine and deutero-Pauline writings 
of the New Testament. In later history 
the term culture-Protestantism (84), evi-
dently coined by Karl Barth, character-
izes all those thinkers in the 18th and 
19th centuries who extolled a version of 
Christianity that “commended itself to 
all those who used their reason but used 
it in the ‘reasonable’ manner character-
istic of an English culture that found the 
middle way between all extremes” (91). 
Do such varieties of Judaism, Christianity 
and Islam exist today? 

Contemporary Judaism
Judaism of culture has an ancient his-
tory, not entirely savory, in the hityavnut 
(Hellenization) that characterized at least 
some of the priestly class in Jerusalem in 
the era of the Seleucid tyrant Antiochus 
IV Epiphanes (175-164 B.C.E.). The First 
Book of Maccabees narrates how “cer-
tain renegades came out from Israel and 
misled many, saying, ‘Let us go and make 
a covenant with the gentiles around us, 
for since we separated from them many 
disasters have come upon us’” (1:11). The 
feast of Hanukkah commemorates the 
ending of that era in the Maccabee insur-
gency and the renewal of temple worship 
that had been profaned by Jews anxious 
to conform to Greek ways.

But there have been in the European 
past harmonizations of Jewish faith 
with culture more subtle than the 
hityavnut of the Seleucid era. What has 
been called the Haskalah, the Jewish 
Enlightenment dating from the career 
of Moses Mendelssohn (1729-1786), 
sometimes resulted in the absorption 
of highly educated Jews into the ambi-
ent cultural scene. Moses Mendelssohn 

remained a Jew himself, learned in the 
Jewish tradition and willing to defend 
Judaism in terms comprehensible to his 
intellectual contemporaries,31 but four of 
his six children became Christians. His 
son Abraham, in an attempt to disguise 
his Jewish surname, added Bartholdy 
to it; thus we still know Abraham’s 
son, the Romantic composer, as Felix 
Mendelssohn Bartholdy.

Although secularized or less than 
totally religious Jews are known in Israel 
and other parts of the world, movements 
have taken shape in the United States 
that attempt to construe Judaism in 
terms that evade much overt “God-talk.” 
One such movement, reconstructionist 
Judaism, originated with a rabbi born 
of an Orthodox family in Lithuania but 
raised and educated here in New York 
City, Mordecai Kaplan (1881-1983).

Much affected by his study of the phi-
losophy of John Dewey, Kaplan found 
himself in controversy with his colleagues 
at Jewish Theological Seminary, a leading 
Conservative Jewish institution on the 
Upper West Side. For Kaplan, “God may 
... be defined as the Power that endorses 
what we believe ought to be and that 
guarantees that it will be.”32 Such a defi-
nition of God estranges reconstruction-
ist Judaism from mainline varieties of 
Jewish faith.

Another American-originated and 
even more resolutely secularist revision 
of the Jewish tradition has been called 
humanistic Judaism. Humanistic Jews 
completely eliminate prayer or any other 
mention of God from their congregational 
practice. This movement traces some of its 
intellectual roots to late 19th-century and 
early 20th-century secularist thought.

Sherwin Wine, formerly a Reform 
rabbi, began to enunciate the program 
of humanistic Judaism in Michigan in 
the 1960s. Convinced that scientific 
rationalism had made the hypothesis of 
God the Creator superfluous, Wine wrote 
that “the age of reason is the age without 
God. While nostalgia preserves him in 
the vocabulary of the powerful, he has 
lost his substance.”33

Long before Kaplan’s formulation of 
reconstructionist Judaism in the 1930s or 
Wine’s proposal of Judaism without God 
in the 1960s, Felix Adler (1851-1933), the 
son of the chief rabbi of Temple Emanu-
el here in New York City, founded the 
New York Society for Ethical Culture in 
1876. The weekly Sunday meetings of the 
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Society for Ethical Culture help to define 
it as a definitively non-Jewish venture, 
and many of its adherents today have 
never been Jewish.34 

Contemporary Christianity
The United States has given birth to 
varieties of Christianity more than a 
little embedded in the ambient culture, 
especially the American cultural notion 
that human beings are endowed with an 
inalienable right to “the pursuit of hap-
piness.”35 Niebuhr makes reference to 
how Thomas Jefferson “excerpted from 
the New Testament the sayings of Jesus 
which commended themselves to him.”36 
But the inalienable right to the pursuit 
of happiness, a phrase introduced into 
the Declaration of Independence by 
Jefferson, derived not from the New 
Testament but, more probably, from phi-
losophers of the 18th-century Scottish 
Enlightenment. It probably meant, 
according to Garry Wills, “public happi-
ness,” which was “a secular and scientific 
term for men of the Enlightenment, a 
‘heretical’ displacement of man’s hopes 
from the hereafter to those immediate 
gratifications.”37 

In the era since Niebuhr wrote, a num-
ber of Christian movements have arisen 
in America that interpret the happiness 
to be pursued less philosophically and 
more therapeutically as the right to feel 
good about oneself.

The late Norman Vincent Peale (1898-
1993), for decades the pastor of Marble 
Collegiate Church in New York City, 
created a movement aimed at what he 
called “positive thinking,”38  a mixture of 
comfortable Christianity with popular 
psychology.

Peale’s prestige began to decline when 
it became known that a psychoanalyst 
who had once worked collaboratively 
with Peale, Smiley Blanton, did not want 
to be identified with positive thinking.39  
Peale’s alliance with the Republican Party 
and especially his parishioner Richard 
Milhous Nixon as well as his opposi-
tion to the presidential candidacy of 
John Fitzgerald Kennedy on the basis of 
Kennedy’s Catholicism also alienated a 
considerable segment of Americans from 
positive thinking after 1960.40  

In the years since the decline of 
Peale’s popularity, other varieties of posi-
tive thinking have grown exponentially 
in Christian settings in the United States 
and especially in the churches that prop-

agate what has been called the Prosperity 
Gospel. Easily exported, the Prosperity 
Gospel has caught on as well in economi-
cally volatile Third World settings, espe-
cially in Africa and Latin America over 
the last two decades.

Several popular American television 
preachers fit loosely into this category 
of Christianity, but not all of them are 
entirely happy with such a characteriza-
tion. Perhaps the most popular television 
evangelist of recent years is Joel Osteen, a 
Texan and the son of a former Southern 
Baptist pastor. Without much formal 
religious training, Joel Osteen succeeded 
his father in the pastoral direction of the 
nondenominational Christian Lakewood 
Church in Houston when his father died 
in 1999. The church has since grown 
dramatically and moved from its orig-
inal quarters to take over a basketball 
arena in Houston seating 16,000 people. 
Services conducted by Joel Osteen can be 
seen on television on Sunday mornings 
not only in the United States but also in 
other parts of the world.41

Joel Osteen describes himself “as a 
life coach, a motivator.” He seldom men-
tions sin or repentance in his preaching, 
and his arena church lacks specifically 
Christian symbols like the cross. Speaking 
on 60 Minutes in 2007 Osteen summed 
up his message for an ideal television 
audience member: “I want you to get a 
bigger vision. There are exciting things 
in your future. Your future is filled with 
marked moments of blessing, increase, 
promotion. ... Time and chance are com-
ing together for you.”42 

The therapeutic pursuit of happiness, 
dislodged from the Protestant Christian 
foundations still visible in the preaching 
of Norman Vincent Peale, has triumphed 
in the careers of Osteen and many of 
his fellow proponents of the Prosperity 
Gospel.

Contemporary Islam
In the Middle Ages, a coterie of Sunni 
Muslims evinced an interest in Greek 
philosophy (falsafah) that may be 
described as a variety of Islam engaged 
in a non-Islamic or even secularizing cul-
tural pursuit. The most famous Muslim 
philosophers maintained throughout 
their lives their identity as Muslims. But 
their esteem for the Quran was some-
what attenuated, hinting that it mainly 
helped the masses to perceive truths 
that were available to the philosopher 

through speculation.43 
The denunciation of falsafah by al-

Ghazali (1058-1111) — what he called, in 
the title of a major work, The Incoherence 
of the Philosophers — did much to 
reduce the influence of philosophers in 
the Sunni Muslim world.44 Ibn Rushd 
(Averroes, 1126-1198), however, valiantly 
took up the cudgels for philosophy in his 
critique of al-Ghazali titled provocatively 
The Incoherence of the Incoherence.45 After 
1200 C.E., however, the pursuit of falsa-
fah mainly flourished in Shiite Muslim 
circles.

Secularized Muslim-majority coun-
tries like Turkey, Albania and some of 
the former Soviet republics in Central 
Asia could be cited as examples of plac-
es where an Islam-of-culture tendency 
prevails today. But in the contemporary 
Muslim world the version of Islam prop-
agated by Col. Mu‘ammar Qadhafi in 
Libya provides the most striking example 
of Islam that has been modified to fit into 
its ambient cultural setting. There are in 
Qadhafi’s thought many elements of the 
Arab nationalist and socialist ideology 
enunciated by Gamal Abdel Nasser, the 
founder of modern Egypt, more than 50 
years ago.46 But unique ideas emanate 
continually from Col. Qadhafi himself, 
especially on matters Islamic.

When he first seized power in Libya 
in 1969, Qadhafi attacked all elements of 
Libyan society that seemed to favor com-
promise of Islamic values with those of 
the West. Thus he banned the consump-
tion of alcohol and the licensing of night-
clubs, closed down Christian churches 
and enforced traditional Islamic criminal 
penalties.47 

As the 1970s progressed, however, 
Qadhafi increasingly promoted social 
and economic policies that differed 
quite dramatically from standard Sunni 
Muslim practice. Between 1975 and 1980 
Qadhafi published three slim volumes 
called collectively The Green Book. Given 
the prominence of Islamic concerns 
in the first years of Qadhafi’s rule, the 
paucity of references to anything even 
remotely Islamic in The Green Book is 
quite striking.48  

On the occasion of the inauguration 
of the Muslim year 1399 (on Dec. 1, 1978), 
Qadhafi called for a major change in the 
Islamic calendar. No longer would it date 
from the hijrah (Muhammad’s departure 
from Mecca for Medina in 622 C.E.) but 
from Muhammad’s death in 632.49  
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What was the point of this uniquely 
Libyan calendar? It eliminates the neces-
sity to refer to the sunnah, or custom-
ary practice of Muhammad’s lifetime, 
as reported in hadith literature. Thus 
Qadhafi attacks one of the principal 
sources of Islamic jurisprudence (fiqh) 
and the scholarly class that practices it.

In recent years the singularity of 
Qadhafi’s opinions on Islam has been 
amply demonstrated in lengthy lectures 
posted on his Web site. At the end of 2006 
Qadhafi suggested that the hajj should 
be open to non-Muslim people of mono-
theistic faith as well as to Muslims. “If 
the papal legate wants to go tomorrow 
to circle the Ka’aba, then that is his right, 
because the Ka’aba is for all people.”50  

By expressing such opinions Qadhafi 
intends to provoke not only the authori-
ties in Saudi Arabia but also more tradi-
tional Muslims critical of his ideas within 
Libya. “Brother Leader” should not be 
confused, as the media sometimes do, 
with those Muslims whom the Western 
media regularly called fundamentalists 
in the past or Islamists today. Qadhafi’s 
version of Islam is simply unique.

Faith Integrating Culture
Niebuhr at some length distinguishes 
three varieties of the church of the cen-
ter that he describes as synthesist, dualist 
and conversionist. I will not try to use 
these three subdivisions of the church 
of the center to describe the varieties of 
contemporary Judaism, Christianity and 
Islam. But all three forms of faith have 
centrist traditions, even if those centrist 
traditions include a fairly broad range of 
understandings of the faith tradition in 
question.

The distinguishing mark of the cen-
trism of these three traditions is their 
ability to engage with their ambient 
cultural settings and to integrate those 
cultural settings into their faith. This 
centrist integration has been achieved 
in each case without the respective faith 
traditions being absorbed into their cul-
tural settings and also without the cen-
trist religious faith traditions so reacting 
against the cultural milieu as to consti-
tute a faith-based counterculture. In the 
interests of brevity, I will examine only 
one major cultural issue. How have cen-
trist Jews, Christians and Muslims today 
faced up to an overwhelming fact of con-
temporary culture: the encounter, not 
always amicable, between adherents of 

these major monotheistic traditions.

Contemporary Judaism 
There are many eminent Jewish think-
ers in modern times who have faced up 
to the pluralism of the world in which 
we live and especially the pluralism of 
monotheistic faith traditions. These 
thinkers can be found in the Reform, 
Conservative and Orthodox families of 
Judaism.

Let me sketch briefly the thought of 
only one contemporary Orthodox Jew: 
Sir Jonathan Sacks, chief rabbi of the 
United Hebrew Congregations of Great 
Britain and the Commonwealth. Living 
as he does in London, Rabbi Sacks can-
not ignore the religious pluralism of the 
world in which he lives anymore than we 
can do so here in New York City. 

Rabbi Sacks has written a great deal, 
but I wish to quote from a book pub-
lished in 2005, To Heal a Fractured World. 
Early in this work Sacks retells the story 
once told by a Yale law professor, Stephen 
Carter. As a boy Carter, an African-
American, moved with his family to the 
Cleveland Park section of Washington, 
D.C., a white neighborhood.

Eleven-year-old Stephen sat with his 
brothers and sisters on the front steps of 
their home wondering how they would 
be received in this new environment. 
No one greeted them, confirming their 
suspicion that they were unwelcome. 
Then, quite suddenly, a white woman, 
who lived across the street, greeted the 
children heartily. After entering her own 
home, she came out again, bringing the 
children cream cheese and jelly sand-
wiches and something to drink.

Carter learned that the hospitable 
neighbor was Sara Kestenbaum, who, 
Carter eventually found out, was a reli-
gious Jew. “In the Jewish tradition,” Carter 
writes, such civility is called “chesed — 
the doing of acts of kindness — which 
is in turn derived from the understand-
ing that human beings are made in the 
image of God.”51 

Rabbi Sacks develops this theme at 
some length, noting that in the Jewish 
tradition “hessed [is] covenantal love.”52 
But does that definition limit the love 
involved only to those linked to God in 
the covenant of Abraham? 

Following rabbinical tradition, Sacks 
insists on a much broader perspective. 
“Hessed is born in the phrase in the sec-
ond chapter of Genesis, ‘It is not good for 

man to be alone.’ ... Hessed is the redemp-
tion of solitude, the bridge we build 
across the ontological abyss between I 
and Thou.”53 

Later in the same book Sacks notes 
the existence of a narrower sense of 
hessed as the bond of loyalty that exists 
between God and the chosen people or 
the loyalty that should prevail between 
members of that chosen people them-
selves. He ascribes this narrower notion 
of hessed to the prophetic literature of the 
Hebrew Bible.

In contrast he develops at some 
length what the later rabbinic tradition 
calls, borrowing a phrase from the Book 
of Proverbs (3:17), darkhei shalom, the 
paths of peace. “Darkhei shalom,” Rabbi 
Sacks writes, “is essentially hessed uni-
versalized and applied to those who are 
not members of our faith.”54 

Sacks prefers the rabbinical notion of 
the darkhei shalom to the narrower pro-
phetic notion of peace: “The attempt to 
bring prophetic peace by human action 
creates not peace but war.”55 The rabbis 
in post-Second Temple Judaism “knew 
that in this not-yet-fully-redeemed 
world, peace means living with difference 
— with those who have another faith and 
other texts.”56 In a world of competing 
religious absolutisms, Rabbi Sacks pre-
fers the ways of the later rabbis, “the 
lights of peace (the Sabbath candles)” 
rather than “the lights of victory (the 
Hanukkah candles).”57

The rabbinical ethic of darkhei sha-
lom enunciated by Rabbi Sacks sheds a 
very gentle light on our modern situation 
of interfaith communal living. It inte-
grates a profoundly Jewish faith with the 
realities of London, New York and every 
metropolis where Jews, Christians and 
Muslims — as well as men and women 
of every faith tradition and no faith tra-
dition — must learn to live together in 
community.

Contemporary Christianity
There are many recent Christian think-
ers in the Catholic and Protestant tra-
ditions who have theologized about 
religious pluralism. Pope Benedict XVI 
is not generally counted among the lead-
ers in this area. Some even assert that 
Pope Benedict has withdrawn from the 
Second Vatican Council’s Declaration on 
the Relationship of the Church to Non-
Christian Religions (Nostra Aetate).

I would suggest, however, that the 



 origins 733 

pope’s attitudes toward interfaith dia-
logue and the pluralistic culture in 
which we live today have been develop-
ing over the past five years. Because of 
the centrality of the papacy in Catholic 
Christianity, the developing attitudes 
of Pope Benedict exercise an important 
influence on Catholic approaches to the 
ambient culture of religious pluralism. 

The media have given much atten-
tion in recent years to criticism of Pope 
Benedict on matters concerning Catholic 
relations with Jews. But an examination 
of the pope’s writings both before and 
after his accession to the papacy demon-
strates the depth of his reflection on and 
sympathy with the Jewish tradition.58  

At Christmas in the year 2000, the 
then-Cardinal Ratzinger deplored the 
past history of anti-Semitism and noted 
that “our dialogue with Jews is situated 
on a different level than that in which 
we engage with other religions. The faith 
witnessed by the Jewish Bible ... is not 
merely another religion to us but is the 
foundation of our own faith.”59  

Speaking in May 2009 at Jerusalem’s 
memorial to victims of the Shoah, Pope 
Benedict began with the text from Isaiah 
that is the source of the memorial’s name, 
Yad va-Shem: “I will give in my house a 
memorial and a name” (Is 56:5). Of the 
millions who died in the Nazi era the 
pope declared that “they lost their lives, 
but they will never lose their names. 
... Their names are forever fixed in the 
memory of Almighty God.”60  

Pope Benedict’s relations with 
Muslims have also come in for criti-
cism. His September 2006 lecture at 
the University of Regensburg on “Faith, 
Reason and the University” began by 
quoting with seeming approbation harsh 
words from a controversial dialogue of 
the third-last Byzantine emperor, Manuel 
II Paleologus, with an unnamed Persian 
scholar.

The pope’s journey two months later 
to Turkey offered him an opportunity 
in that majority-Muslim but decidedly 
secular state to express more clearly his 
“sentiments of esteem for the Muslims 
and for the Islamic civilization.” He also 
recalled, in a reflective address later 
delivered in Rome, an unscheduled visit 
to Istanbul’s Blue Mosque while he was 
in Turkey. “Pausing for a few minutes 
of recollection in that place of prayer, I 
addressed the one Lord of heaven and 
earth, the merciful Father of all human-

ity.”61 A papal moment of prayer in a 
mosque says more than many irenic 
words.

The response of Muslim scholars to 
the pope’s Regensburg address led even-
tually to dialogue with those scholars 
and especially the Common Word initia-
tive, to be discussed below. By May 2009 
the pope, addressing Muslim religious 
leaders in Jordan, declared that “Muslims 
and Christians, precisely because of the 
burden of our common history, so often 
marked with misunderstanding, must 
today strive to be known as worshippers 
of God ... mindful of the common origin 
and dignity of all human persons.”62 

The pope also noted that “the more 
recent Common Word letter ... echoed a 
theme consonant with my first encycli-
cal: the unbreakable bond between love 
of God and love of neighbor, and the 
fundamental contradiction of resorting 
to violence or exclusion in the name of 
God.”63 

Muslim and Jewish responses to Pope 
Benedict over the past five years have 
not always been positive, but the very 
fact that dialogue goes on bodes well for 
the possibility of building a culture of 
interfaith understanding.

Contemporary Islam
The Common Word letter referred to by 
Pope Benedict was an open letter writ-
ten to the pope and 26 other heads of 
churches throughout the world in 2007. 
The original signatories were 138 promi-
nent Muslim scholars.64 

The actual author of the open letter is 
Prince Ghazi ibn Muhammad ibn Talal, 
first cousin of the present king of Jordan, 
Abdullah II. The prince wrote the open 
letter as a follow-up to an earlier open 
letter, published in 2006, reacting to 
Pope Benedict’s address at Regensburg.

The title of the 2007 open letter 
derives from a verse in the Quran in 
which God instructs both Muhammad 
and the Christians of Najran in south 
Arabia to come to terms on common 
religious principles (Quran 3:64). That 
divine instruction during the lifetime 
of Muhammad to seek common reli-
gious ground with Christians serves as a 
model for what the author and his fellow 
signatories urge on the Christian leaders 
addressed.

The letter seeks ways to coordinate 
the teaching of the Quran and the hadith 
(reports of Muhammad’s sayings) with 

what has been called in the Christian 
tradition the two great commandments: 
love of God and love of neighbor (Mk 
12:30-31 and parallels). These two com-
mandments derive from the Torah, the 
first five books of the Hebrew Bible (Dt 
6:4-5; Lv 19:18).

Even if many would claim that the 
two great commandments are primar-
ily Jewish and Christian, the Common 
Word letter argues that the same two 
commandments play a central role both 
in the Quran and in the oral traditions 
ascribed to Muhammad.

Thus Part I of the letter, “Love of 
God,” concludes with a reflection on 
a quotation from Muhammad on the 
absoluteness of God not only in the rev-
elation he had received but also in “the 
prophets that came before me.”65 Part 
II of the letter, “Love of the Neighbor,” 
draws the parallels between the second 
of the two great commandments and 
various passages from the Quran and 
Muhammad’s own teaching. “Without 
giving the neighbor what we ourselves 
love, we do not truly love God or the 
neighbor.”66 

The third and final part of the letter 
comes back to the theme with which 
the letter began. Although the letter 
is only addressed to Christian lead-
ers, there are hints in Part III that Jews 
might also be included in its purview: 
“The two greatest commandments are 
an area of common ground and a link 
between the Quran, the Torah and the 
New Testament. ... Thus the unity of 
God and love of the neighbor form a 
common ground upon which Islam and 
Christianity (and Judaism) are found-
ed.”67 Later in the same section the writ-
ers declare that “Muslims, Christians 
and Jews should be free to each follow 
what God commanded them.”68  

Alas, the breadth of these quota-
tions from Part III of the letter is com-
promised in a section of “Frequently 
Asked Questions” appended to the 2009 
edition of the letter available online. 
Responding to a query as to why Jews 
are not addressed in the letter, the 
unknown respondent notes that “Jewish 
Scriptures are invoked repeatedly and 
respectfully” by way of “preparing for a 
further document specifically addressed 
to Jewish scholars.” 

This is fair enough, as far as it goes, 
but then the unknown respondent con-
cludes by stating that “this is a theo-
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logical document, and the problems 
between Jews and Muslims are essen-
tially political, not theological.”69  I would 
venture to suggest, however, that both 
Christians and Muslims have to come 
to terms with the Jewish roots of their 
respective traditions before there can be 
any genuine mutual understanding.

Whatever its limitations, the Common 
Word letter represents an attempt by a 
broad conspectus of Muslim scholars to 
speak for Islam. It begins to face up to 
the situation in which humanity lives 
today and especially the cultural fron-
tiers where Jews, Christians and Muslims 
face each other in fear and trembling, 
but also in hope.

Conclusion
In the Book of Genesis we read how 
Abraham in the heat of the day wel-
comed three strangers at the entrance 
of his tent near the oaks of Mamre. 
Insisting on the duties of hospitality, 
Abraham, together with his wife, Sarah, 
fed those mysterious guests. The aged 
couple received as their reward almost 
unbelievably good news from the Lord, 
the birth of a son (Gn 18:1-15).

The Letter to the Hebrews in the New 
Testament alludes to this hospitality: 
“Do not neglect to show hospitality to 
strangers, for by doing that some have 
entertained angels without knowing it” 
(Heb 13:2).

The Quran also narrates how 
Abraham and Sarah received their 
guests: “’Will you not take something 
to eat?’ [Abraham] said, beginning to 
fear them. But they said, ‘Fear not!’ They 
gave him good news of a knowing son” 
(Quran 51:27-28).70

The tent of Abraham and Sarah, con-
cretized in the various contemporary 
traditions of Judaism, Christianity and 
Islam described in this presentation, is 
large and welcoming. Not every guest of 
Abraham and Sarah will be exactly the 
same as every other guest, but the tent is 
large and the hospitality abundant.

Not only must Jews, Christians and 
Muslims recognize each other across reli-
gious lines as fellow visitors to the tent of 
Abraham and Sarah, but different types 
of Jews, different types of Christians and 
different types of Muslims have a lot to 
learn about proper comportment among 
themselves in the tent. As people of faith 
we can and must look into the faces of 
our fellow guests and recognize the image 

and likeness of God in each one of us.
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USCCB Analysis of 
Abortion Funding 
in Health Care Law 
and Executive Order

Anthony Picarello and 
Michael Moses

The health care reform law enacted in 
March “poses serious problems” in rela-
tion to federal abortion funding and con-
science protection, and the executive order 
signed by President Barack Obama “does 
not correct those problems,” top lawyers 
of the U.S. Conference of Catholic Bishops 
said in their legal analysis of the law and 
the executive order. The March 25 analysis 
was written for the bishops by Anthony 
Picarello and Michael Moses, general 
counsel and associate general counsel, 
respectively, of the bishops’ conference. 
The lawyers said that where the execu-
tive order “is highly likely to be legally 
valid, it does nothing to fix” the short-
comings of the law in relation to federal 
abortion funding and conscience protec-
tion, and that where the executive order 
“purports to fix a shortcoming” of the law, 
“it is highly likely to be legally invalid.” 
The USCCB promoted health care reform 
for decades but opposed this legislation 

because of its concerns over federal abor-
tion funding and conscience protection. 
The president, many legislators and some 
Catholic groups said that the legislation 
did not change the status quo on fed-
eral funding of abortion. The president’s 
executive order convinced several pro-life 
Democratic legislators to vote in favor of 
the bill, widely seen as giving it enough 
votes to pass. The lawyers’ analysis fol-
lows.

The purpose of this legal memoran-
dum is to identify the problems of the 
recently passed Patient Protection and 
Affordable Care Act, Pub. L. No. 111-148 
(“PPACA” or “the act”), in relation to 
abortion funding and conscience pro-
tection, and then to assess whether (and 
if so, how) the corresponding executive 
order of March 24, 2010, corrects those 
problems. Although we wish it were oth-
erwise, we must conclude that PPACA 
poses serious problems in these two 
areas and that the executive order does 
not correct those problems.

I. PPACA violates both principles of 
the Hyde amendment, and the accom-
panying executive order does not cor-
rect those problems.

There are two parts to the Hyde 
amendment. See Omnibus Appropri-
ations Act, 2010, Div. D, tit. V, § 507. The 
first says no appropriated federal funds 
can be used for elective abortions.1 Id. § 
507(a). The second says no such funds 
can be used to pay for health insurance 
coverage that includes such abortions. 
Id. § 507(b). PPACA violates both parts of 
this policy, and the executive order does 
not rectify those violations.

As to the first Hyde principle, the 
executive order states that the act “main-
tains” the Hyde restrictions, but the act 
appears to do so only in two specific 
contexts and otherwise does not. As a 
result, federal funds that PPACA appro-
priates anywhere else, including, at a 
minimum, community health centers, 
are unrestricted by Hyde and so must 
be used to pay for abortions. Thus, the 
stated purpose of this provision of the 
executive order is commendable, but the 
provision is ineffective apart from the 
two particular contexts where Hyde-like 
statutory protections actually apply.

As to the second principle, the 
order ensures strict enforcement of the 
accounting mechanism that the Senate 
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bill employed in lieu of a ban on fed-
eral funding of insurance plans cover-
ing abortion. Thus, this part of the order 
implements an actual provision of the 
act and so is legally valid, but the under-
lying provision itself violates the second 
Hyde principle.

A. PPACA’s direct federal funding of 
abortion.

Courts have held that when Congress 
authorizes the provision of compre-
hensive health services, it must pay for 
“medically necessary abortions,”2 except 
insofar as Congress expressly excludes 
abortion funding. Planned Parenthood 
Affiliates of Michigan v. Engler, 73 F.3d 
634, 637-38 (6th Cir. 1996) (holding that 
a state’s refusal to pay for “medically nec-
essary” abortions for which federal fund-
ing is not expressly barred by Congress 
violates Medicaid’s general requirement 
that the state provide medically neces-
sary services).

This question originally arose in the 
context of Medicaid in the 1970s. In 
the years before the Hyde amendment 
was first enacted by Congress in 1976, 
Medicaid was required to pay for about 
300,000 abortions a year. “Because abor-
tion fits within many of the mandatory 
care categories, including ‘family plan-
ning,’ ‘outpatient services,’ ‘inpatient ser-
vices’ and ‘physicians’ services,’ Medicaid 
covered medically necessary abortions 
between 1973 and 1976,” even though 
the Medicaid statute itself never used the 
word abortion. Engler, 73 F.3d at 636.

If broad language of this type were 
not read as mandating payment for abor-
tion, there would have been no need for 
Congress to include the Hyde amend-
ment in the Labor/HHS appropriations 
bill each year for the last 34 years.

In the more than 30 years since, courts 
have repeatedly and consistently inter-
preted statutory language that describes 
relatively broad categories of medi-
cal services to compel — not just allow 
but compel — abortion funding. See, 
e.g., Hope Medical Group for Women v. 
Edwards, 63 F.3d 418, 427 (5th Cir. 1995), 
cert. denied, 517 U.S. 1104 (1996); Little 
Rock Family Planning Services v. Dalton, 
60 F.3d 497, 502-03 (8th Cir. 1995), rev’d 
in part on other grounds, 516 U.S. 474 
(1996); Hern v. Beye, 57 F.3d 906, 910-13 
(10th Cir.), cert. denied, 516 U.S. 1011 
(1995). See also Roe v. Casey, 623 F.2d 829, 
836-37 (3d Cir. 1980) (holding that the 

Hyde amendment substantively modi-
fied the Medicaid Act so that a state’s 
refusal to pay for Hyde-eligible abortions 
violated the act); Hodgson v. Bd. of County 
Com’rs, 614 F.2d 601, 608 (8th Cir. 1980) 
(holding that a state’s refusal to pay for 
Hyde-eligible abortions was not based 
on a uniform standard of medical need 
as required by the Medicaid statute); 
Zbaraz v. Quern, 596 F.2d 196, 199 (7th 
Cir. 1979) (holding that a state’s refusal 
to pay for Hyde-eligible abortions was 
“unreasonable” and “inconsistent with 
the objectives of the [Medicaid] Act” in 
violation of the act), cert. denied, 448 
U.S. 907 (1980); Preterm, Inc. v. Dukakis, 
591 F.2d 121, 126, 134 (1st Cir.) (same), 
cert. denied, 441 U.S. 952 (1979).3 

In this jurisprudential context, PPACA 
has created two specific statutory bans 
on the direct funding of abortion with 
federal taxpayer dollars appropriated 
under the act. First, PPACA provides for 
grants to school-based health centers 
and at the same time defines those cen-
ters so that they “do[] not perform abor-
tion services.” PPACA, § 4101. Second, 
PPACA prohibits the use of tax credits 
and cost-sharing reduction payments to 
pay for elective abortions in the health 
insurance exchanges. Id., § 1303(b)(2).

But this leaves all remaining federal 
funds appropriated under the act with-
out Hyde restrictions — which means 
that those funds must be used to pay for 
abortions where the statutory language 
describing the services is broad enough 
to encompass abortion.4

For example, PPACA appropriates 
billions of dollars for community health 
centers. Community health centers pro-
vide primary health services, including 
“health services related to family medi-
cine, internal medicine, … obstetrics or 
gynecology that are furnished by physi-
cians” and “family planning services.” 42 
U.S.C. § 254b. Thus, the statutory terms 
that describe the services provided by 
the community health centers program 
are as broad as the terms used in the 
Medicaid statute and in the case of “fam-
ily planning services,” the terms are iden-
tical.

Therefore, by virtue of the same rea-
soning applicable to the Medicaid stat-
ute, courts are highly likely to conclude 
that the community health center pro-
gram must provide tax-funded abortions 
unless Congress attaches to the commu-
nity health center funds a Hyde-type lim-

itation. And because PPACA appropriates 
community health center funds without 
including a Hyde-type limitation in that 
appropriation, those funds must be used 
for abortions.

Community health centers have 
existed for a long time, and so far they 
have not provided abortions except in 
the narrow range of cases where Hyde 
has authorized them (rape, incest and 
threat to maternal life). But that is pre-
cisely because all of their federal funding, 
at least so far, appears to have been made 
through annual appropriations bills that 
included the Hyde amendment.

The problem with PPACA is that it 
makes a separate appropriation of billions 
of dollars for community health centers 
without including Hyde-amendment 
language to cover that appropriation. 
By its very terms, the Hyde amendment 
only applies to appropriations to which 
the amendment is attached. Omnibus 
Appropriations Act, 2010, Div. D, tit. V, § 
507 (a) & (b) (stating that “[n]one of the 
funds appropriated in this act … shall be 
expended for any abortion” or “for health 
benefits coverage that includes coverage 
of abortion”) (emphasis added).5 

The secretary of Health and Human 
Services wrote recently that HHS regu-
lations exclude federal funding of abor-
tions in community health centers, 
subject to life-of-the-mother, rape and 
incest exceptions. We agree that the HHS 
regulations she cites are perfectly valid 
as to funds that Congress appropriated 
specifically subject to the annual Hyde 
restriction. But those regulations rely 
for their statutory authority — and their 
validity — on the annual Hyde amend-
ment.

Because that annual Hyde amend-
ment does not apply to PPACA appro-
priations for community health cen-
ters and because that section of PPACA 
does not have Hyde language of its own, 
the regulations are highly likely to be 
found unenforceable as to these PPACA-
appropriated funds.

Indeed, the fact that the HHS regula-
tions currently call for abortions to be 
provided in the community health center 
program in cases when the mother’s life 
is endangered (42 C.F.R. § 50.304) and in 
cases of rape or incest (42 C.F.R. § 50.306) 
is an implicit acknowledgment that abor-
tions are generally within the range of 
services that community health centers 
provide, subject only to such limitations 
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as Congress has imposed through the 
Hyde amendment.

The problem is that PPACA makes an 
appropriation to the community health 
center program without an accompany-
ing Hyde amendment, thereby depriving 
the regulations of any statutory basis as 
applied to the funds that PPACA appro-
priates for community health centers.

In sum, the combination of (a) the 
statutory mandate that community 
health centers currently have to provide 
comprehensive health services and (b) 
the absence of any Hyde limitation on 
the funds that PPACA appropriates for 
community health centers means that (c) 
courts are highly likely to read PPACA to 
require the funding of abortions at com-
munity health centers in the absence of 
a statutory correction. 

B. PPACA’s federal funding of plans 
that cover abortion.

Section 1303 of the act limits the 
direct use of a federal tax credit specifi-
cally to fund abortion coverage in quali-
fied health plans. It attempts to segregate 
funds within health plans in order to keep 
federal funds distinct from other funds 
used directly for abortions. But under 
Section 1303, the tax credits are still used 
to pay overall premiums for health plans 
covering elective abortions.

This violates the principle reflected 
in the second part of the Hyde amend-
ment, which forbids use of federal funds 
for any part of a health benefits package 
that covers elective abortions. Omnibus 
Appropriations Act, 2010, Div. D, tit. V, 
§ 507(b). Notably, this same principle is 
enforced in other federal insurance pro-
grams such as the Federal Employees 
Health Benefit Program. Id., Div. C, tit. 
VI, § 613.

This part of PPACA would also impose 
a serious burden on the consciences of 
millions of Americans. Any family hav-
ing to buy such a subsidized plan — for 
example, because its coverage or provider 
network is necessary to meet the family’s 
health needs — will be forced by the act 
to provide a separate payment on a regu-
lar basis solely to pay for other enroll-
ees’ abortions. The act specifies that a 
plan including elective abortions “shall” 
obtain this fee from every enrollee, allow-
ing no accommodation for conscientious 
objection. PPACA, § 1303(b)(2)(B).

Thus, even if this mechanism suc-
ceeds in preventing taxpayers from being 

forced to pay for abortions through their 
federal taxes, it does so at the cost of 
forcing them to pay for abortions directly 
from their own pockets.

C. The executive order cannot fix 
PPACA’s abortion-funding problems.

It is the constitutional duty of the 
president and the executive branch to 
“take care that the laws be faithfully exe-
cuted.” U.S. Constitution, Art. II, § 3, cls. 
4. The legislative authority, however, is 
reserved to Congress and the legislative 
branch. See id. Art. I. Correspondingly, 
in his actions to enforce the law, such as 
issuing an executive order,6 the president 
may not amend or otherwise contradict 
the legislative mandates expressed by 
Congress in the form of statutory law. See 
Minnesota v. Mille Lacs Band Chippewa 
Indians, 526 U.S. 172, 188-89 (1999). See 
also The Confiscation Cases, 87 U.S. 92, 
112-13 (1873) (“No power was ever vest-
ed in the president to repeal an act of 
Congress.”).

Finally, it is the judicial branch, not 
the executive branch, that has the final 
word on what the law means. See U.S. 
Constitution, Art. III; Marbury v. Madison, 
5 U.S. 137, 178 (1803) (“It is emphati-
cally the province and duty of the judicial 
department to say what the law is.”).

As discussed above, the courts have 
(regrettably but consistently) determined 
that statutes broadly funding medical 
services require the funding of abortion 
unless another applicable statutory pro-
vision expressly says otherwise. PPACA 
provides for funding of just such a broad 
range of services. And because the annu-
al Hyde amendment does not apply to 
the section of PPACA dealing with com-
munity health centers and that section 
of PPACA does not contain relevant 
Hyde-like language of its own, courts will 
almost certainly read PPACA as intended 
by Congress to require — not just allow, 
but require — the funding of abortions 
with the taxpayer dollars PPACA appro-
priates for community health centers.

No action of the executive branch — 
no regulation of HHS, no executive order 
of the president — can either amend the 
statutory language of PPACA or run afoul 
of the construction that courts will give 
to that language. Accordingly, if the presi-
dent were to issue an executive order (and 
perhaps subsequent regulations) that pur-
ported to forbid the use of PPACA funds 
for abortions at community health cen-

ters, in a context where statutory terms 
like those describing the scope of com-
munity health center services have long 
been read by courts to require the use of 
the funds for that purpose, the executive 
order would almost certainly be struck 
down as exceeding the president’s author-
ity. This judicial action would most likely 
occur as a result of test-case litigation, 
brought by advocates for abortion fund-
ing at whatever time they consider most 
politically advantageous.

D. The executive order does not pur-
port to fix PPACA’s abortion-funding 
problems.

Apparently cognizant of the consti-
tutional prohibition on the executive 
branch’s exercising legislative power, the 
executive order does not describe itself as 
creating any new restrictions with regard 
to abortion. Instead, the order only pur-
ports to describe what the act already 
provides and to enforce those existing 
provisions.

The main problem is that two of the 
operative provisions of the order mis-
describe what PPACA actually does. 
Correspondingly, the enforcement of 
those provisions in accordance with the 
order’s misdescription is highly likely to 
be held invalid as exceeding the presi-
dent’s authority if challenged in court.

Two other provisions of the order do 
accurately describe features of PPACA, 
and so do not suffer from the problem of 
invalidity. But they suffer from a different 
problem instead — though legally valid, 
those provisions fail to meet the standard 
of the Hyde amendment regarding the 
ban on funding plans that cover abor-
tion, mirroring the failure of the statute 
itself in this regard. Thus, none of the 
provisions of the order represent valid 
fixes to those shortcomings of PPACA.

First, the executive order says that 
“[t]he act maintains current Hyde amend-
ment restrictions.” Executive Order, § 1. 
If maintains means simply that PPACA 
does not repeal the annual Hyde amend-
ment that covers most HHS appropria-
tions, then the statement is true but obvi-
ous and irrelevant under PPACA. But if 
maintains means that PPACA includes 
the Hyde restrictions and applies them 
to its own appropriations for commu-
nity health centers, then the statement 
is false, except in the two specified areas 
described above. Therefore, PPACA 
appropriations for community health 
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centers are still not subject to a Hyde 
restriction and must be used to pay for 
abortions. This is no fix.

Second, the executive order says that 
“[e]xisting law prohibits these [commu-
nity health] centers from using federal 
funds to provide abortion services (except 
in cases of rape or incest, or when the life 
of the woman would be endangered), as a 
result of both the Hyde amendment and 
longstanding regulations containing the 
Hyde language.” Executive Order, § 3. But 
once again, the annual Hyde amendment 
does not cover PPACA appropriations for 
community health centers, and the HHS 
regulations are based exclusively on that 
inapplicable amendment.

So although annual appropriations for 
community health centers are restricted 
by Hyde in the way described in the 
order, PPACA appropriations for commu-
nity health centers are not. Therefore, to 
the extent the executive order suggests 
that existing law would subject PPACA 
funds to annual Hyde restrictions, it is 
inaccurate. And any enforcement based 
on that inaccurate account of the law 
would be invalidated in court.

Third, the executive order states that 
PPACA “specifically prohibits the use of 
tax credits and cost-sharing reduction 
payments to pay for abortion services 
(except in cases of rape or incest, or when 
the life of the woman would be endan-
gered) in the health insurance exchanges.” 
Executive Order, § 2. This is an accurate 
description of the act as far as it goes, see 
PPACA, § 1303(b)(2), but adds nothing to 
the enforcement of this limitation.

Moreover, PPACA does not prohibit 
the federal funding of abortion anywhere 
else among its own appropriations, with 
the exception of school-based health 
centers. PPACA § 4101. Nor does the act 
prohibit — indeed, it explicitly permits 
— tax credits and cost-sharing reduc-
tion payments to be made for insurance 
policies that include abortion, in viola-
tion of the second principle of the Hyde 
amendment. PPACA, § 1303(a)(2). And 
the executive order does nothing to fix 
these shortcomings of the statute — nor 
could it, for if it did, it would involve an 
intrusion of the executive branch into the 
legislative power.

Fourth and finally, the order states 
that PPACA “imposes strict payment and 
accounting requirements to ensure that 
federal funds are not used for abortion 
services.” Executive Order, § 2. Again, this 

does correspond with the language of the 
statute. PPACA, § 1303(b)(2). But those 
statutory requirements were added to 
the act in lieu of a flat ban on the use of 
federal funds to pay for insurance policies 
that include abortion. Accordingly, this 
provision of the executive order is legally 
valid, but it reinforces a provision that 
falls short of the second Hyde principle.

II. PPACA omits key conscience pro-
tections, and the accompanying execu-
tive order does not correct that prob-
lem. 

Federal law provides certain con-
science protections in health care that 
cover both abortion and other morally 
controversial “services.” Unsurprisingly, 
the act does not repeal those existing pro-
tections. The act does, however, impose 
some new mandates that represent new 
threats to conscience without providing 
corresponding protection against those 
threats.

The executive order claims that PPACA 
does not repeal certain existing federal 
conscience protections, a matter that 
no one disputes. Neither the act nor the 
order applies those existing conscience 
protections to the new appropriations 
of the act. The order also declines to 
enhance conscience protection in areas 
in which the president probably has the 
discretion to do so.

A. Conscience protections missing from 
PPACA.

To its credit, PPACA has three con-
science provisions. The first provides that 
no qualified health plan can be required 
to cover abortion services as part of its 
essential benefits. PPACA, § 1303(b)(1).

The second provides that no plan that 
participates in the exchange may dis-
criminate against a health care facility or 
provider because of its unwillingness to 
provide, pay for, provide coverage of or 
refer for abortion. Id., § 1303(b)(4).

The third forbids the federal govern-
ment, or any state or local government or 
health care provider receiving appropri-
ated funds from discriminating against 
an individual or institutional health care 
entity because it declines to partici-
pate in assisted suicide, mercy killing or 
euthanasia. Id., § 1553.

At the same time, the act has several 
serious deficiencies with respect to con-
science protection. First, PPACA does not 
include the Weldon amendment, a rider 

to the annual HHS/Labor appropriations 
bill that forbids the federal government 
or any state or local government receiving 
appropriated funds from discriminating 
against any health care entity based on 
its refusal to participate in abortion.

Thus, unlike PPACA’s nondiscrimina-
tion provision (described in the preceding 
paragraph), which restrains plans from 
discriminating on the basis of a refusal 
to participate in abortion, the omission 
of the Weldon amendment means that 
PPACA does not restrain government 
from discriminating on that basis.

A Weldon-type provision, along with 
a provision fully paralleling the Hyde 
amendment on abortion funding, was 
approved by the House in November but 
rejected in the final Senate bill that the 
House has now passed.

A second omission in PPACA con-
cerns conscience protection outside 
the abortion context for stakeholders in 
the health insurance marketplace. Until 
now, insurers have been free under fed-
eral law to accommodate purchasers or 
plan sponsors who have moral or reli-
gious objections to certain services — if 
the insurers want the business of a pur-
chaser or sponsor, they accommodate 
the requests of those customers not to 
buy coverage for services they consider 
objectionable.

PPACA changes that by imposing 
new mandates to cover certain services 
as “essential benefits,” including certain 
specified categories such as “ambulatory 
patient services,” “prescription drugs” 
and “preventive” services. Within these 
categories, PPACA confers upon the sec-
retary of HHS the authority to define 
what specific services plans must cover, 
PPACA, § 1302(b), except that “essential 
benefits” may not include abortion. Id., 
§ 1303(b)(1)(A).

Thus, for example, if the secretary 
mandates coverage of drugs or services 
other than abortion that still run afoul of 
the moral or religious convictions of an 
insurer, purchaser or plan sponsor, the 
statute provides those stakeholders with 
no exemption that might accommodate 
their conscientious objection. As a result, 
they will be forced to offer or purchase 
the objectionable coverage.

Third, because the act gives the exec-
utive branch some authority to regulate 
the selection of providers by health plans, 
PPACA, see, e.g., § 1311(c), these plans 
may also be newly required to exclude 
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providers because they have a conscien-
tious objection to particular procedures.

Fourth, while PPACA provides for the 
nonpre-emption of federal conscience 
laws, there is an apparent tension between 
the heading of that provision and its text. 
The heading says PPACA has no effect on 
federal laws regarding abortion. The text 
itself, however, contains no such limi-
tation and simply says that PPACA has 
no effect on federal laws regarding “con-
science protection.” PPACA, § 1303(c)(2)
(A)(i). Thus, the heading of that provision 
should be changed to clarify Congress’ 
intent that PPACA has no effect on fed-
eral conscience laws, whether or not they 
pertain to abortion.

Fifth, while PPACA provides for the 
nonpre-emption of some state laws 
regarding abortion, PPACA, § 1303(c)(1), 
there is no comparable provision with 
respect to state conscience laws. The fail-
ure to include such a provision places 
those state conscience laws at risk.

B. The executive order only describes 
conscience protections apart from PPACA 
that are not repealed and the insufficient 
protections within PPACA.

The executive order says that the 
Church amendment (42 U.S.C. § 300a-7) 
“remains intact.” Executive Order, § 1. 
But the Church amendment is not incor-
porated as part of PPACA, and the bare 
fact that the amendment is not repealed 
by PPACA is obvious and irrelevant to the 
act. The Church amendment does not 
preserve or address at all the freedom 
to accommodate religious objections in 
the health insurance context. Instead the 
Church amendment pertains only to the 
objections of providers, particularly to 
providing abortion and sterilization and, 
in HHS-funded or -administered pro-
grams, certain other services. The Church 
amendment therefore provides no relief 
from the new conscience problems cre-
ated by PPACA, and the executive order’s 
reference to its continued existence and 
applicability in other contexts is super-
fluous.

The executive order also says that the 
Weldon amendment “remains intact.” 
Executive Order, § 1. The fact that 
Weldon has not been repealed is, once 
again, unsurprising and irrelevant to 
the enforcement of PPACA. The Weldon 
amendment, like the Hyde amendment, 
is a rider to annual appropriations bills, 
and it still applies to those programs 

funded by the annual appropriations to 
which the amendment is attached. See 
Pub. L. No. 111-8, § 508(d)(1).

The new act, of course, does not over-
turn Weldon in the separate contexts 
where it already applies. The problem 
remains that the text of Weldon is not 
incorporated into PPACA, and so its pro-
tections do not apply to PPACA.

The executive order says that “new 
protections” in PPACA “prohibit dis-
crimination against health care facilities 
and health care providers because of an 
unwillingness to provide, pay for, pro-
vide coverage of or refer for abortions.” 
Executive Order, § 1. It is true that the act 
prohibits health plans that participate in 
the exchange from discriminating against 
health care facilities and providers based 
on their unwillingness to do any of those 
things, and this is a valuable though lim-
ited protection. PPACA, § 1303(b)(4). But 
on this point, the executive order adds 
nothing that is not already in the act.

C. The executive order could have 
enhanced some conscience protections 
but did not do so.

Unfortunately, the executive order 
does not strengthen the protection of 
conscience rights in those areas in which 
the president has some discretion to do 
so. Specifically, because PPACA expressly 
delegates to the secretary of HHS the 
authority to define “essential benefits” 
in health plans, the order could have 
directed the secretary, in defining those 
benefits, to permit accommodations for 
religious and moral objections to those 
new mandates. The order could also have 
made clear that the executive branch 
interprets Section 1303(c)(2)(A)(i) of the 
act to secure the full range of conscience 
protections even outside the abortion 
context — that is, so that the statute’s 
plain language, rather than its heading, 
prevails when it is actually applied. But 
the order did neither of these things.

III. Conclusion 
In sum, the executive order cannot 

and does not fix the statutory problems 
of direct funding of abortion at com-
munity health centers and of funding 
insurance plans that cover abortions; it 
cannot and does not make up for the 
absence of conscience protections that 
are missing from the statute; and it does 
not strengthen the conscience protec-
tions that are there, though it could have 

in certain limited ways.
Where the order purports to fix a 

shortcoming of the act in these areas, it 
is highly likely to be legally invalid; and 
where the order is highly likely to be 
legally valid, it does nothing to fix those 
shortcomings.

Thus, the shortcomings of the act 
remain, and correspondingly, the need 
for fixes remains. Only Congress, with the 
consent of the president, has the legal 
authority to make those fixes. Congress 
and the president should act promptly 
to do so; they should not await courts’ 
likely invalidation of the few provisions 
of the executive order that even purport 
to be fixes.

Notes
1 Throughout this memo, the phrase elective abortion 

will be used to refer to abortions that have long been 
ineligible for federal funding in major health programs 
— that is, all abortions except for cases of rape, incest 
or danger to the life of the mother. The term is used 
here as shorthand for a long-standing federal policy, 
not as an expression of a medical or moral judgment.

2 In the abortion context, health is construed broadly to 
include any abortion undertaken for physical, emo-
tional, psychological, familial or age-related reasons 
relevant to the well-being of the patient. Doe v. Bolton, 
410 U.S. 179, 192 (1973). In light of this broad defini-
tion, virtually any abortion a physician is willing to 
perform is deemed “medically necessary.” See John T. 
Noonan Jr., A Private Choice: Abortion in America in 
the Seventies 12 (1979).

3 We find these legal precedents regrettable and hope 
that they will eventually be reversed. But in the mean-
time, we can neither pretend they are not there nor 
minimize their impact.

4 Given the length and complexity of the act, we can-
not exclude the possibility that PPACA contains other 
particular exclusions of abortion funding in areas 
where that funding might otherwise be mandated. But 
this uncertainty only underscores the need to have a 
prohibition on such funding that covers the entire act. 

5 The Hyde amendment covers not just “funds appro-
priated in this act,” but also “funds in any trust fund 
to which funds are appropriated in this act.” Omnibus 
Appropriations Act, 2010, Div. D, tit. V, § 507. Based on 
the latter, some may argue that PPACA appropriations 
may not be used for abortions in community health 
centers if they are commingled in a trust fund that is 
already Hyde-restricted. But PPACA does not place 
community health center funds into such an exist-
ing trust fund. Rather, PPACA creates a new fund into 
which its new appropriations shall be placed. PPACA, 
§ 10503 (“It is the purpose of this section to establish 
a community health center fund (referred to in this 
section as the ‘community health center fund’). … 
There is authorized to be appropriated, and there is 
appropriated, out of any monies in the Treasury not 
otherwise appropriated, to the community health cen-
ter fund” specified amounts to be used for community 
health centers). See also Executive Order, § 3 (noting 
that PPACA creates new community health center 
fund within HHS). Thus, the PPACA-appropriated 
funds are “untainted” by any existing Hyde limitation 
on the fund into which they are appropriated and 
must therefore still be spent on abortions.

6 The president’s power, if any, to issue an executive 
order “‘must stem either from an act of Congress or 
from the Constitution itself.’” Minnesota v. Mille Lacs 
Band Chippewa Indians, 526 U.S. 172, 188-89 (1999) 
(quoting Youngstown Sheet & Tube Co. v. Sawyer, 343 
U.S. 579, 585 (1952)). Here, there is no question of the 
president’s exercising his inherent authority under 
the Constitution (e.g., as commander in chief of the 
military), so any authority to issue an executive order 
would have to arise from — and be consistent with — 
the language of the statute.  �
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Campus Ministry Symposium: “Stewards 
of the Treasures of Our Faith.” 
Sponsors: University of Notre Dame, 
Association of Jesuit Colleges and 
Universities, Catholic Campus Ministry 
Association, Canadian Catholic Campus 
Ministry, National Catholic Young Adult 
Ministry, National Religious Vocation 
Conference and U.S. Conference of 
Catholic Bishops. University of Notre 
Dame. South Bend, Ind. 
http://campusministry.nd.edu/national- 
conferences/nd-symposium

June 2-4

Catholic Media Convention. Sponsor: 
Catholic Press Association of the U.S. 
and Canada. Theme: “Spreading the 
Good News Byte by Byte.” Marriott 
New Orleans. New Orleans, La. 
www.catholicpress.org

June 2-4

Regional Consultation on Migration 
with bishops and staff responsible for 
the pastoral care of migrants from the 
U.S., Central America, the Caribbean 
and Canada. Sponsor: U.S. Conference 
of Catholic Bishops Committee on 
Migration. USCCB Headquarters. 
Washington, D.C. www.usccb.org

June 2-5 

National Association for Lay Ministry 
Annual Conference. Theme: “The 
Christian Steward: The Call, the 
Cost and the Way.” Radisson Hotel 
Pittsburgh, Green Tree. Pittsburgh, Pa. 
www.nalm.org

*June 3-6

College Theology Society Annual 
Convention. Theme: “Religion, 
Economics and Culture in Conflict and 
Conversation.” University of Portland. 
Portland, Ore. www.collegetheology.org

*June 4-6

Pope Benedict XVI visits Cyprus. 
www.vatican.va

*June 7-11

Study Week: “Reclaiming and Renewing 
Our Mission: A Pastoral Think Tank for 
Priests.” Sponsor: Vatican II Institute for 
Clergy Formation. St. Patrick’s Seminary. 
Menlo Park, Calif. www.stpatrickssemi-
nary.org/vatican-ii/study-week-2010.html

*signifies new entry

As West Virginia mourned the 29 

coal miners killed in an April 5 explo-

sion at the Upper Big Branch mine in 

Montcoal, Bishop Michael J. Bransfield 

of Wheeling-Charleston said the safety 

of the state’s miners must be a priority. 

“Our country should realize that West 

Virginia pays too high a price when 

we turn on our electricity,” Bishop 

Bransfield said in a homily at Mass at 

the Cathedral of St. Joseph in Wheeling 

April 11. It is his hope, he said, that the 

protection miners need will be pro-

vided to them in the future. “As one of 

the greatest suppliers of electricity in 

our country, we must reflect on what 

producing this energy truly costs,” he 

said.

Poland’s Catholic primate has 

urged fellow citizens to see the death 

of Polish President Lech Kaczynski 

and 95 others in an April 10 air disas-

ter as a “dramatic challenge” to build 

“a fuller community” at the national 

level and with neighboring states. 

“We are all asking ourselves the same 

painful question — how was this pos-

sible?” Archbishop Henryk Muszynski 

of Gniezno said at an April 11 Mass 

in his archdiocese. “Why has a new 

drama been added to the greatest 

drama of the last war in the inno-

cent deaths of our nation’s political 

and religious elites?” he asked. “We 

can expect the causes of this trag-

ic accident to be explained directly 

in the future. But the wider ques-

tion will no doubt stay unanswered, 

along with the pain and sadness not 

just of close families but also of all 

Poles.” The plane carrying Kaczynski, 

top government and military offi-

cials and religious leaders crashed in 

heavy fog while attempting to land 

at the Russian airport of Smolensk. 

Archbishop Tadeusz Ploski, Poland’s 

military archbishop who held the 

rank of division general, was among 

nine clergy victims.

U.S. Rep. Bart Stupak, a Catholic 

pro-life Democrat from Michigan 

who was a central figure in the abor-

tion debate surrounding the health 

care reform law, said April 9 he will 

retire from Congress at the end of 

his current term. “When I first ran 

for Congress in 1992, I campaigned 

on a pledge to make affordable qual-

ity health care a right, not a privilege, 

for all Americans,” he said at a press 

conference in Marquette, which is in 

his home district. Stupak said angry 

callers who have criticized him for 

voting for health reform were not a 

factor in his decision to retire from the 

House, because he had been thinking 

about it for the last six years or so. He 

added that many of those critics were 

not from Michigan. “I’m not afraid to 

do the tough votes. I don’t run away 

from the battles,” he said. Stupak led 

negotiations to push President Barack 

Obama to promise he would sign an 

executive order to prohibit federal 

funding of abortion if health reform 

passed and was signed into law.


